
 

 

SALES TAX RULES COMMITTEE MEETING 

AGENDA 

 

The committee convenes on Monday, August 3, 2015, at 1:30 p.m. at the following 

location: 

 

 Idaho State Tax Commission 

 Room 1CR5 / Plaza IV / 800 Park Blvd /  Boise, Idaho 

 

1. Welcome 

 

2. Review of Rulemaking Process & Deadlines 

 

3. Negotiated Rulemaking Discussion 

 

a. SUT Rules 027. Computer Equipment, Software, and Data Services – We 

discussed various changes to this rule in the May 21 meeting, but you’ll note 

that the enclosed rule draft is very similar to the draft from that meeting. 

Over the past couple months, the committee discussed a lot of possible 

changes but in the end felt that it would be best for this year to focus on 

making the temporary rule changes permanent, fixing any other glaring 

inconsistencies with existing law, and leaving more sweeping changes to the 

future. Of course, we’d like your feedback on this approach and whether 

we’re missing anything critical. 

b. SUT Rules 041 & 072. Food and Use Tax – Like Rule 027, the enclosed 

drafts are very similar to the previous ones. Unlike Rule 027 though, we 

didn’t discuss much in the way of major changes in the June 24 meeting. 

Unless someone brings forward some changes or concerns in this meeting, 

it’s likely that the rule will move forward as is. 

 

4. Dates to Keep in Mind 

 

a. Week of August 24 – Last public meeting of this rulemaking season 

b. August 31 – The big one.  Final drafts of proposed rules must be ready and 

submitted to Rules Coordinator.  Always good to keep in mind. 
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Idaho Code Section 63-3616 
Changes Enacted by House Bill 209 

Effective April 1, 2015 

 
63-3616.  Tangible personal property. (a) The term "tangible personal property" means 

personal property which may be seen, weighed, measured, felt or touched, or which is in any 

other manner perceptible to the senses. 

 

(b)  The term "tangible personal property" includes any computer software except the 

following: custom computer programs; computer software that is delivered electronically; 

remotely accessed computer software; and computer software that is delivered by the load and 

leave method where the vendor or its agent loads the software at the user's location but does not 

transfer any tangible personal property containing the software to the user. As used in this 

subsection, the term "remotely accessed computer software" means computer software that a user 

accesses over the internet, over private or public networks, or through wireless media, where the 

user has only the right to use or access the software by means of a license, lease, subscription, 

service or other agreement. Notwithstanding the foregoing exclusions of certain types of 

computer software from the definition of tangible personal property, tangible personal property 

shall include computer software that constitutes digital music, digital books, digital videos and 

digital games when the purchaser has a permanent right to use such software and, regardless of 

the method by which the title, possession or right to use such software is transferred to the user 

of delivery or access. If the right to use digital music, digital books, digital videos, or digital 

games is conditioned upon continued payment from the purchaser it is not a permanent right of 

use. As used in this subsection, the term "digital videos" means prerecorded video products and 

shall not include live broadcasts, television or cable broadcasts or video conferencing products. 

 

(i)   As used in this subsection, the term "computer software" means any computer 

program, part of a program or any sequence of instructions for automatic data processing 

equipment or information stored in an electronic medium.  

 

(ii)  As used in this subsection, the term "custom computer program" means any 

computer software, as defined in this subsection, which is written or prepared exclusively for a 

customer and includes those services represented by separately stated charges for the 

modification of existing prewritten programs when the modifications are written or prepared 

exclusively for a customer. The term does not include a "canned" or prewritten program which is 

held or existing for general or repeated sale, lease or license, even if the program was initially 

developed on a custom basis or for in-house use. Modification to an existing prewritten program 

to meet the customer's needs is custom computer programming only to the extent of the 

modification, and only to the extent that the actual amount charged for the modification is 

separately stated on invoices, statements, and other billing documents supplied to the purchaser. 

 

(c)  The term "tangible personal property" does not include advertising space when sold 

to an advertiser or its agent by the publisher of the newspaper or the magazine in which the 

advertisement is displayed or circulated. 
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Software Taxation Matrix (Only Rule Reference Changes from Previous Version)

Line Description Examples Taxability

Relevant 

Rule 027 

Sections

1A Software permanently loaded from a disc onto the user's hardware. The user retains 
the disc in their possession. The software is fully functional without an internet 
connection, though the software may require a one-time or ongoing validation that 
temporarily requires the internet.  Software updates and additional optional features 
may be available over the internet.

Microsoft Windows & 
Office applications 
(Word, Excel, 
PowerPoint), TurboTax, 
QuickBooks, Adobe 
Photoshop

Taxable 01.a & 03

1B Same facts as 1A except the software does not come on a disc but instead comes 
preloaded on hardware purchased at the same time as the software.

Same examples as 1A 
purchased w/ new HP 
computer

Taxable 01.a & 03

1C Same facts as 1A, but the software has minimal functionality, if any at all, without 
access over the internet to the provider's servers.

Taxable 01.a & 03.a

1D Same facts as 1A except the user downloads the software. The user never receives 
a disc with the software.

Same examples as 1A Not Taxable 01.a & 03

1E Same facts as 1A except the seller loads the software directly onto the user's 
hardware, but does not leave any discs with the user (i.e. the "load and leave" 
method of delivery).

Enterprise software such 
as PeopleSoft

Not Taxable 01.a & 03

1F In addition to any of the examples from 1A through 1E, a user pays separately for 
optional updates or additional features downloaded or accessed over the internet.

Intuit Payroll updates Not Taxable 01.a & 03

1G Software product key is sold in a physical package, but the software is downloaded 
off the internet. The user never receives a disc with the software on it.

Same examples as 1A Not Taxable 01.a & 03

1H Purchase of an app for a tablet or smartphone (excluding games - see Section  7). 
The app may or may not have functionality that requires an internet connection.

Apple or Android apps Not Taxable 01.a & 03

1I Periodic charges for renewal of a software license (required or optional) where 
ongoing software updates are actually delivered to the user on disc. Allowance for 
discs to be provided under the license is not sufficient on its own. See Section 2 if 
support services are an included component of the charge.

Taxable 01.a & 03

Section 1 – Software

Author: McLean Russell
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1J Periodic charges for renewal of a software license (required or optional) where 
ongoing software updates are delivered electronically. See Section 2 if support 
services are an included component of the charge.

Not Taxable 01.a & 03

1K Software accessed over the internet often through a web browser (i.e. Internet 
Explorer). The software is not permanently loaded onto the user's hardware. In many 
cases, the user may generate reports from the software which can usually be 
permanently downloaded onto the user's hardware.

Not Taxable 01.j & 04

1L Periodic charges for online data storage. May include software loaded on the user's 
hardware that monitors certain files on the user's system for automatic online 
backup.

Carbonite Not Taxable 09

Line Description Examples Taxability

Relevant 

Rule 027 

Sections

2A Periodic charges for a required software maintenance contract (i.e. the software 
won't work at all without paying the maintenance) where the ongoing software 
updates are actually delivered on disc. Allowance for discs to be provided under the 
contract is not sufficient on its own.

Taxable 05.a

2B Periodic charges for a required software maintenance contract (i.e. the software 
won't work at all without paying the maintenance) where the ongoing software 
updates are delivered electronically.

Not Taxable 05.a

2C Periodic charges for an optional software maintenance contract where ongoing 
software updates are actually delivered to the user on disc. Allowance for discs to be 
provided under the contract is not sufficient on its own.

Taxable 
(50%)

05.b.ii

2D Periodic charges for an optional software maintenance contract where ongoing 
software updates are not delivered on disc.

Not Taxable 05.b.iii

Section 2 – Software Maintenance Contracts

Section 1 – Software (continued)

Author: McLean Russell
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Line Description Examples Taxability

Relevant 

Rule 027 

Sections

3A Purchase of a digital video, music, or book. The user downloads the digital product 
onto the user's hardware and has a permanent right to the product.

iTunes, Amazon Kindle 
books, Barnes & Noble 
Nook books

Taxable 06

3B Same facts as 3A except the digital product may be streamed (i.e. downloaded 
temporarily), though the user retains the permanent right to download and use the 
digital product if desired.

Amazon Cloud Player Taxable 06

3C Charge to rent a digital video, music, or book. Depending on the seller, the digital 
product may be streamed or downloaded for a longer, though usually limited, period 
of time.

Amazon & iTunes movie 
rentals, Amazon Kindle 
textbook rentals, DigiBoo

Not Taxable 06

3D Purchase of a ringtone for a cellphone Verizon Wireless Media 
Store

Taxable 06

3E Purchase or rental of any other digital products (e.g. a digital picture or digital article). 
The user downloads the digital product onto the user's hardware. [Digital games are 
addressed in Section 7.]

Not
Taxable

06

Section 3 – Digital Products

Author: McLean Russell
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Line Description Examples Taxability

Relevant 

Rule 027 

Sections

4A Charge to access online library of digital videos, books, or music which the user 
streams over the internet. The software necessary to play them is provided free of 
charge.

Netflix Streaming, Hulu 
Plus, Amazon Prime 
Streaming Video

Not Taxable 07

4B Charge to access digital periodicals such as a magazine or newspaper. Digital subscriptions to 
Idaho Statesman, Wall 
Street Journal, New York 
Times, or Time 
Magazine

Not Taxable 06.a

4C Charge to access online library of digital research content. The charge may be based 
on access for a period of time or quantity of content accessed. The database is 
continually updated. In some instances, content can be downloaded over the internet 
and loaded permanently onto user's hardware.

Westlaw, CCH, Lexis 
Nexis

Not Taxable 06.a

4D Charge to access an online contact list, contracts list, mailing list, sales lead list, 
credit report, etc. 

Dunn & Bradstreet, 
Salesforce.com, 
InfoUSA.com

Not Taxable 06.a

Line Description Examples Taxability

Relevant 

Rule 027 

Sections

5A Seller purchases raw data (e.g. sales information). Seller expends significant time 
and resources to "clean up" the raw data and get it into a usable format. Then, Seller 
works with User to determine what portion of the data is of interest to User (e.g. sales 
of certain products in a particular region). Seller charges User for the right to use the 
data for a specified period of time and User only has access to the data over the 
internet.  Reports can be generated from the data that the user may load onto the 
user's hardware.

Not Taxable 06.a

5B Associated with the transaction described in 6A, Seller also works with User to 
design custom projections and reports to extrapolate data in a format of interest to 
User. Seller charges separately for these services.

Not Taxable

Section 5 – Remotely Accessed Data Processing & Resale

Section 4 – Digital Subscriptions

Author: McLean Russell
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Line Description Examples Taxability

Relevant 

Rule 027 

Sections

6A Charge to view a specific event or show that is broadcast live Pay Per View Live 
Events

Not Taxable 06

6B Charge to view a specific event or show that is not live but broadcast at a set time Pay Per View Movie Not Taxable 06

6C Same facts as 6B except the event or show may be viewed at any time during a 
defined period of time.

Video on Demand Not Taxable 06

Line Description Examples Taxability

Relevant 

Rule 027 

Sections

7A Sale of a digital game whether delivered on disc or by download. Taxable 06
7B Recurring subscription charges to play a digital game or use a gaming service. Not Taxable 07

Section 6 – Cable & Satellite TV

Section 7 – Video Games

Author: McLean Russell
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Rule 027 
Computer Equipment, Software, and Data Services 

Discussion Draft 2 

 

027. COMPUTER EQUIPMENT, SOFTWARE, AND DATA SERVICES (RULE 027). 

Section 63-3616, Idaho Code 

 

 01. Definitions. For purposes of this rule, the following terms will have the following 

meanings:   (4-11-15) 

 

 a. Canned Software. Canned software is prewritten software which is offered for 

sale, lease, or use to customers on an off-the-shelf basis with little or no modification at the time 

of the transaction beyond specifying the parameters needed to make the program run. Evidence 

of canned software includes the selling, licensing, or leasing of identical software more than 

once. Software may qualify as custom software for the original purchaser, licensee, or lessee, but 

become canned software when sold to others. Canned software includes program modules which 

are prewritten and later used as part of a larger computer program. (4-11-15) 

 

 b. Computer. A computer is a programmable machine or device having information 

processing capabilities and includes word, data, and math processing equipment, testing 

equipment, programmable microprocessors, and any other integrated circuit embedded in 

manufactured machinery or equipment. (4-11-15) 

 

 c. Computer Hardware. Computer hardware is the physical computer assembly and 

all peripherals, whether attached physically or remotely by any type of network, and includes all 

equipment, parts and supplies. (4-11-15) 

 

 d. Computer Program. A computer program, or simply a program, is a sequence of 

instructions written for the purpose of performing a specific operation in a computer. (4-11-15) 

 

 e. Computer Software. Computer software, or simply software, is defined as any of 

the following:   (4-11-15) 

 

 i. A computer program; (4-11-15) 

 

 ii. Any part of a computer program; (4-11-15) 

 

 iii. Any sequence of instructions that operates automatic data processing equipment; 

or    (4-11-15) 

 

 iv. Information stored in an electronic medium. (4-11-15) 

 

 f. Custom Software. Custom software is software designed and written by a vendor 

at the specific request of a client to meet a particular need. Custom software includes software 

which is created when a user purchases the services of a person to create software which is 

specialized to meet the user’s particular needs. (4-11-15) 

 

 g. Digital Product. See definition for “Information Stored in an Electronic Medium” 

in Subsection 027.01.h. (4-11-15) 
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Rule 027 
Computer Equipment, Software, and Data Services 

Discussion Draft 2 

 

 

 h. Information Stored in an Electronic Medium. Any electronic data file other than a 

computer program which can be contained on and accessed from storage media. The term 

includes audio and video files and any documents stored in an electronic format. For purposes of 

this rule, the term is interchangeable with “digital product.” (4-11-15) 

 

 i. Load and Leave Method. A method of software delivery in which the vendor or 

an agent of the vendor loads software onto the user’s storage media at the user’s location but 

does not transfer storage media containing the software to the user. (4-11-15) 

  

 j. Remotely Accessed Computer Software. Computer software that a user accesses 

over the internet, over private or public networks, or through wireless media, and the user only 

has the right to use or access the software by means of a license, lease, subscription, service, or 

other agreement.  (4-11-15) 

 

 k. Storage Media. Storage media include, but are not limited to, hard disks, optical 

media discs, diskettes, magnetic tape data storage, solid state drives, and other semiconductor 

memory chips used for nonvolatile storage of information readable by a computer. (4-11-15) 

  

 02. Computer Hardware. The sale or lease of computer hardware is a sale at retail. 

Sales tax is imposed based on the total purchase price, lease, or rental charges. See Rule 024 of 

these rules.   (4-11-15) 

 

 03. Canned Software. When canned software is sold and delivered on storage media 

to the user and the storage media remains in the possession of the user, it is tangible personal 

property and the sale is taxable. If the storage media is sold along with other computer hardware, 

any canned software loaded on the storage media is tangible personal property the sale of which 

is taxable. If canned software is sold and delivered electronically or by the load and leave 

method, it is not tangible personal property and the sale is not taxable. If canned software is sold 

using a physical package but the package does not contain the canned software on storage media, 

it is not tangible personal property and the sale is not taxable. For example, if a printed key code 

is sold in a box that allows the user to download canned software and activate the canned 

software using the key code, the sale is not taxable. (4-11-15) 

 

 a. If canned software is loaded on a user’s computer but has minimal or no 

functionality without connecting to the provider’s servers over the internet, the sale of that 

canned software may still be taxable based upon the delivery method of the canned software as 

outlined in subsection 03 of this rule. (4-11-15) 

 

 b. Special rules apply to digital music, digital books, digital videos, and digital 

games. See Subsections 027.06 through and 027.087 of this rule. (4-11-15)(        ) 

 

 c. When a sale of canned software is taxable, tax applies to the entire amount 

charged to the customer for canned software. If the consideration consists of license fees, royalty 

fees, right to use fees or program design fees, whether for a period of minimum use or for 
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Rule 027 
Computer Equipment, Software, and Data Services 

Discussion Draft 2 

 

extended periods, all fees are includable in the purchase price subject to tax. (4-11-15) 

 

 04. Remotely Accessed Computer Software. Remotely accessed computer software 

is not tangible personal property and charges to use or access such software are not subject to 

tax.    (4-11-15) 

 

 05. Maintenance Contracts. Maintenance contracts sold in connection with the sale 

or lease of canned software generally provide that the purchaser will be entitled to receive 

periodic program enhancements and error correction, often referred to as upgrades, either on 

storage media or through remote telecommunications. The maintenance contract may also 

provide that the purchaser will be entitled to telephone or on-site support services. (3-6-00) 

 

 a. If the maintenance contract is required as a condition of the sale, lease, or rental 

of canned software, the gross sales price is subject to tax if the software to which the contract 

applies is subject to tax.  Tax applies whether or not the charge for the maintenance contract is 

separately stated from the charge for software. In determining whether an agreement is optional 

or mandatory, the terms of the contract shall be controlling. (4-11-15) 

 

 b. If the maintenance contract is optional to the purchaser of canned software: 

    (3-30-07) 

 

 i. Then only the portion of the contract fee representing upgrades is subject to sales 

tax if the fee for any maintenance agreement support services is separately stated and the 

upgrades are delivered on storage media; (4-11-15) 

 

 ii. If the fee for any maintenance agreement support services is not separately stated 

from the fee for upgrades and the upgrades are delivered on storage media, then fifty percent 

(50%) of the entire charge for the maintenance contract is subject to sales tax; (4-11-15) 

 

 iii. If the maintenance contract only provides upgrades delivered on storage media, 

and no maintenance agreement support services, then the entire sales price of the contract is 

taxable;   (4-11-15) 

 

 iv. If the maintenance contract only provides support services, and the customer is 

not entitled to or does not receive any canned computer software upgrades or enhancements, then 

the sale of the contract is not taxable. (3-30-07) 

 

 c. If an optional software maintenance contract provides for software updates to be 

delivered electronically but also allows a customer to receive software updates on storage media, 

no portion of the contract is taxable unless the customer actually receives software updates on 

storage media.   (4-11-15) 

 

 06. Digital Products. Digital music, digital books, and digital videos, and digital 

games are tangible personal property regardless of the delivery or access method but only if the 

purchaser has a permanent right to use the digital music, digital books, digital videos, or digital 
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Rule 027 
Computer Equipment, Software, and Data Services 

Discussion Draft 2 

 

games. Where the purchaser has a permanent right to use these digital products, the Ssales, 

leases, and rentals of these digital products are is taxable. Whether the user has the right to 

stream or download these digital products, the sale, lease, or rental of these digital products is 

taxable. Leases or rentals of these digital products are not taxable. (4-11-15)(        ) 

 

 a. Other than digital music, digital books, or digital videos, or digital games, 

information stored in an electronic medium is tangible personal property only if it is transferred 

to the user on storage media that is retained by the user. (4-11-15)(        ) 

 

 b. Special rules apply to digital games. See Subsection 027.08 of this rule. If a 

digital game requires the internet for some or all of its functionality, the sale of that digital game 

is taxable if the purchaser has a permanent right to use the digital game. If a user pays a periodic 

subscription charge to play a digital game, the periodic subscription charge is not taxable.  If a 

user pays a periodic subscription charge for a gaming service that enables certain functionality 

such as multiplayer capability in one or more digital games, the periodic charge is not taxable. 

    (4-11-15)(        ) 

 

 07. Digital Subscriptions. Digital subscriptions consist of an agreement with a seller 

that grants a user the right to obtain or access digital products in a fixed quantity or for a fixed 

period of time. Digital subscriptions granting access to a database of digital music, digital books, 

or digital videos are not taxable regardless of the method of access or delivery. (4-11-15)(        ) 

 

 a. Subscription charges to a digital newspaper, magazine, or other periodical are not 

taxable.   (4-11-15) 

 

 b. Subscription charges to an online research database that includes products other 

than digital music, digital books, or digital videos, are not taxable. The charges are not taxable 

even if the user may download content from the database onto the user’s storage media. (4-11-15) 

 

 08. Digital Games. Digital games are tangible personal property regardless of access 

or delivery method and, therefore, the sale of a digital game is taxable. If a digital game requires 

the internet for some or all of its functionality, the sale of that digital game is still taxable. If a 

user pays a periodic charge to play a digital game that requires a constant connection over the 

internet to a remote server, the periodic  charge is  taxable. If a user pays a periodic  charge for a 

gaming service that enables certain functionality such as multiplayer capability in one or more 

digital games, the periodic charge is taxable. If a user purchases virtual currency that enables 

additional content or progress in a digital game, the purchase of the virtual currency is taxable. 

    (4-11-15) 

 

 098. Reports Compiled by a Computer. The sale of statistical reports, graphs, 

diagrams, microfilm, microfiche, photorecordings, or any other information produced or 

compiled by a computer and sold or reproduced for sale in substantially the same form as it is 

produced is a sale of tangible personal property and is taxable regardless of the means of transfer 

if the final product is printed or delivered in an electronic format on storage media. If a report is 

compiled from information furnished by the same person to whom the finished report is sold, the 
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Rule 027 
Computer Equipment, Software, and Data Services 

Discussion Draft 2 

 

report will be subject to tax unless the person selling the report performs some sort of service 

regarding the data or restates the data in substantially different form than that from which it was 

originally presented or delivers the report to the purchaser electronically. (3-6-00)(        ) 

 

 a. Example: An accountant uses a computer to prepare financial statements from a 

client’s automated accounting records. No tax will apply since what is sought is the accountant’s 

expertise and knowledge of generally accepted accounting principles. (7-1-93) 

 

 b. Example: A company sells mailing lists which are transferred to the user on 

storage media that remains in the possession of the user. The seller compiles all the mailing lists 

from a single database. Since the same database is used for all such mailing lists it is not custom 

software. Therefore, the sale is subject to tax. (4-11-15) 

 

 c. Example: An auto parts retailer hires a data processing firm to optically scan and 

record its parts book on a computer disk. No analysis or other service is performed regarding the 

data. Essentially, this is the same as making a copy of the parts books and the sale is, therefore, 

subject to tax.   (7-1-93) 

 

 d. When additional copies of records, reports, manuals, tabulations, etc., are 

provided, tax applies to the charges made for the additional copies. Additional copies are all 

copies in excess of those produced simultaneously with the production of the original and on the 

same printer, where the copies are prepared by running the same program, by using multiple 

printers, by looping the program, by using different programs to produce the same output, or by 

other means.   (7-1-93) 

 

 e. Charges for copies produced by means of photocopying, multilithing, or by other 

means are subject to tax. (7-1-93) 

 

 109. Online or Remote Data Storage. Charges to store data on storage media owned 

and controlled by another party is a nontaxable service. (4-11-15) 

 

 110. Training Services. Separately stated charges for training services are not subject 

to the tax, unless they are incidental services agreed to be rendered as a part of the sale of 

tangible personal property as provided by Rule 011 of these rules. (3-6-00) 

 

 a. When separate charges are made for training materials, such as books, manuals, 

or canned software, sales tax applies. (7-1-93) 

 

 b. When training materials are provided at no cost to the purchaser in conjunction 

with the sale of tangible personal property, the training materials are considered to be included in 

the sales price of the tangible personal property. (7-1-93) 

 

 c. When no tangible personal property, computer hardware or canned software, is 

sold and training materials are provided at no charge to the customer, the provider of the training 

is the consumer of the training materials and must pay sales tax or accrue and remit use tax. 
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Rule 027 
Computer Equipment, Software, and Data Services 

Discussion Draft 2 

 

    (3-6-00) 

 

 121. Custom Software. The transfer of title, possession, or use for a consideration of 

custom software is not subject to sales tax. Custom software is specified, designed, and created 

by a vendor at the specific request of a client to meet a particular need. Custom software includes 

software which is created when a user purchases the services of a person to create software 

which is specialized to meet the user’s particular needs. The term includes those services that are 

represented by separately stated and identified charges for modification to existing canned 

software which are made to the special order of the customer, even though the sales, lease, or 

license of the existing program remains taxable. Examples of services that do not result in 

custom software include loading parameters to initialize program settings and arranging 

preprogrammed modules to form a complete program. (7-1-93) 

 

 a. Tax does not apply to the sale, license, or lease of custom software regardless of 

the form or means by which the program is transferred. The tax does not apply to the transfer of 

custom software or custom programming services performed in connection with the sale or lease 

of computer equipment if such charges are separately stated from the charges for the equipment. 

    (3-6-00) 

 

 b. If the custom programming charges are not separately stated from the sale or lease 

of equipment, they will be considered taxable as part of the sale. (7-1-93) 

 

 c. Custom software includes a program prepared to the special order of a customer 

who will use the program to produce and sell or lease copies of the program. The sale of the 

program by the customer for whom the custom software was prepared will be a sale of canned 

software.   (7-1-93) 

 

 132. Purchases for Resale. Sales tax does not apply when computer hardware or 

software is purchased for resale. A properly executed resale certificate must be on file. See Rule 

128 of these rules.  (3-6-00) 
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Idaho Code Section 63-3621 (Excerpt) 
Changes Enacted by House Bill 237 

Effective April 2, 2015 

 
 63-3621.  Imposition and Rate of the Use Tax – Exemptions. 

 …(n)  The use tax herein imposed shall not apply to tastings of food and beverages 

including, but not limited to, wine and beer. For the purposes of this subsection, a tasting of wine 

and beer shall be defined as the maximum serving allowed by state or federal laws for such 

occasions provided to a potential customer, at no charge, at a location where like or similar 

beverages are sold. For nonalcoholic beverages and food, a tasting shall be defined as a sample 

from a unit available for sale at the tasting location. 

 (o)  The use tax herein imposed shall not apply to donations of food or beverages, or 

both, to individuals or nonprofit organizations. For the purposes of this section, "nonprofit 

organization" means those nonprofit entities currently registered with the secretary of state 

pursuant to section 30-3-2, Idaho Code. 

 (p)  The use tax herein imposed shall not apply to a retailer supplying prepared food or 

beverages free of charge to its employee when that retailer sells prepared food or beverages in its 

normal course of business. 
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Example Definitions of “Prepared Food” 
Utah & Washington 

 

  UTAH’S STATUTE (EXCERPT FROM SECTION 59-12-102) 
 

(90) (a) "Prepared food" means:  

(i) food:  

(A) sold in a heated state; or 

(B) heated by a seller; 
 

(ii) two or more food ingredients mixed or combined by the seller for sale as a single 

item; or 

(iii) except as provided in Subsection (90)(c), food sold with an eating utensil 

provided by the seller, including a:  

(A) plate; 

(B) knife; 

(C) fork; 

(D) spoon; 

(E) glass; 

(F) cup; 

(G) napkin; or 

(H) straw. 
 

 

(b) "Prepared food" does not include:  

(i) food that a seller only:  

(A) cuts; 

(B) repackages; or 

(C) pasteurizes; or 
 

(ii) (A) the following:  

(I) raw egg; 

(II) raw fish; 

(III) raw meat; 

(IV) raw poultry; or 

(V) a food containing an item described in Subsections (90)(b)(ii)(A)(I) 

through (IV); and 
 

(B) if the Food and Drug Administration recommends in Chapter 3, Part 401.11 

of the Food and Drug Administration's Food Code that a consumer cook the 

items described in Subsection (90)(b)(ii)(A) to prevent food borne illness; or 
 

(iii) the following if sold without eating utensils provided by the seller:  
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UTAH’S STATUTE (CONTINUED) 
 

(A) food and food ingredients sold by a seller if the seller's proper primary 

classification under the 2002 North American Industry Classification 

System of the federal Executive Office of the President, Office of 

Management and Budget, is manufacturing in Sector 311, Food 

Manufacturing, except for Subsector 3118, Bakeries and Tortilla 

Manufacturing; 

(B) food and food ingredients sold in an unheated state:  

(I) by weight or volume; and 

(II) as a single item; or 
 

(C) a bakery item, including:  

(I) a bagel; 

(II) a bar; 

(III) a biscuit; 

(IV) bread; 

(V) a bun; 

(VI) a cake; 

(VII) a cookie; 

(VIII) a croissant; 

(IX) a danish; 

(X) a donut; 

(XI) a muffin; 

(XII) a pastry; 

(XIII) a pie; 

(XIV) a roll; 

(XV) a tart; 

(XVI) a torte; or 

(XVII) a tortilla. 
 

 

 

(c) An eating utensil provided by the seller does not include the following used to 

transport the food:  

(i) a container; or 

(ii) packaging. 
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WASHINGTON’S RULE (EXCERPT FROM WAC 458-20-244) 
 
(4) What is "prepared food"? Food or food ingredients are "prepared foods" if any one of 

the following is true: 
(a) Heated foods. Food or food ingredients are "prepared foods" if sold in a heated state or 

are heated by the seller, except bakery items. "Bakery items" include bread, rolls, buns, biscuits, 
bagels, croissants, pastries, donuts, Danish, cakes, tortes, pies, tarts, muffins, bars, cookies, 
and tortillas. Food is sold in a heated state or is heated by the seller when the seller provides 
the food to the customer at a temperature that is higher than the air temperature of the seller's 
establishment. Food is not sold in a heated state or heated by the seller if the customer, rather 
than the seller, heats the food in a microwave provided by the seller. 

(b) Combined foods. Food or food ingredients are "prepared foods" if the item sold consists 
of two or more foods or food ingredients mixed or combined by the seller for sale as a single 
item, unless the food or food ingredients are any of the following: 

• Bakery items (defined in (a) of this subsection); 
• Items that the seller only cuts, repackages, or pasteurizes; 
• Items that contain eggs, fish, meat, or poultry, in a raw or undercooked state requiring 

cooking as recommended by the federal Food and Drug Administration in chapter 3, part 401.11 
of The Food Code, published by the Food and Drug Administration, as amended or renumbered 
as of January 1, 2003, so as to prevent foodborne illness; or 

• Items sold in an unheated state as a single item at a price that varies based on weight or 
volume. 

(c) Food sold with utensils provided by the seller. Food or food ingredients are 
"prepared foods" if sold with utensils provided by the seller. Utensils include plates, knives, 
forks, spoons, glasses, cups, napkins, and straws. A plate does not include a container or 
packaging used to transport the food. 

(i) Utensils are customarily provided by the seller. A food or food ingredient is "sold with 
utensils provided by the seller" if the seller's customary practice for that item is to physically 
deliver or hand a utensil to the customer with the food or food ingredient as part of the sales 
transaction. If the food or food ingredient is prepackaged with a utensil, the seller is considered 
to have physically delivered a utensil to the customer unless the food and utensil are 
prepackaged together by a food manufacturer classified under sector 311 of the NAICS. 
Examples of utensils provided by such manufacturers include juice boxes that are packaged 
with drinking straws, and yogurt or ice cream cups that are packaged with wooden or plastic 
spoons. 

(ii) Utensils are necessary to receive the food. Individual food or food ingredient items are 
"sold with utensils provided by the seller" if a plate, glass, cup, or bowl is necessary to receive 
the food or food ingredient and the seller makes those utensils available to its customers. For 
example, items obtained from a self-serve salad bar are sold with utensils provided by the 
seller, because the customer must use a bowl or plate provided by the seller in order to receive 
the items. 

(iii) More than seventy-five percent prepared food sales with utensils available. All food 
and food ingredients sold at an establishment, including foods prepackaged with a utensil by a 
manufacturer classified under sector 311 of the NAICS, are "sold with utensils provided by the 
seller" if the seller makes utensils available to its customers and the seller's gross sales of 
prepared food under (a), (b), and (c)(ii) of this subsection equal more than seventy-five percent 
of the seller's gross sales of all food and food ingredients, including prepared food, soft drinks, 
and dietary supplements. 
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041. FOOD, MEALS, OR DRINKS (RULE 041). 

 

 01. In General. This rule covers the imposition of tax on sales of food, meals, or 

drinks by commercial establishments, college campuses, conventions, nonprofit organizations, 

private clubs, and similar organizations. (7-1-93) 

 

 02. Commercial Establishments. Sales tax is imposed on the amount paid for food, 

meals, or drinks furnished by any restaurant, cafeteria, eating house, hotel, drugstore, diner, club, 

or any other place or organization regardless of whether meals are regularly served to the public. 

    (7-1-93) 

 

 03. Clubs and Organizations. Private clubs, country clubs, athletic clubs, fraternal, 

and other similar organizations are retailers of tangible personal property sold by them, even if 

they make sales only to members. Such organizations must obtain an Idaho seller’s permit and 

report and pay retail sales tax on all sales. Taxability of membership dues depends upon the 

nature of the club. See Rule 030 of these rules. Special rules apply to religious organizations. See 

Rule 086 of these rules. (3-15-02) 

 

 a. When an organization holds a function in its own quarters, maintains its own 

kitchen facilities, and sells tickets which include items such as meals, dancing, drinks, 

entertainment, speakers, and registration fees (convention), the charges may be separated and tax 

collected on meals, drinks, and admission fees when the ticket is sold. For example, an 

organization holds a dinner dance in its own building. It charges twenty dollars ($20) for dinner 

and dancing and twelve dollars ($12) for registration and speakers. Since the two (2) amounts are 

stated separately, tax is only imposed on twenty dollars ($20). The amount of the tax must also 

be stated separately. Sales of meals and the use of recreational facilities are taxable. Registration 

fees, speaker fees, and similar charges are not taxable. (4-2-08) 

 

 b. The organization holding the function or convention must obtain a seller’s permit 

and remit tax to the state. When the charges are not separated, the total price of the ticket is 

taxable.   (7-1-93) 

 

 c. When an organization holds a function in facilities operated by a restaurant or 

motel and sells tickets for meals, drinks, and other services, no sales tax applies to these sales if 

the organization pays the restaurant or hotel sales tax on the meals and drinks furnished and all 

other services performed. The hotel, restaurant, or caterer will remit the tax to the state. (7-1-93) 

 

 04. Colleges, Universities, and Schools. A cafeteria operated by a state university, 

junior college district, public school district, or any other public body is treated the same as a 

cafeteria operated by a private enterprise. Purchases of food for resale are not taxable; meals sold 

are taxable.   (7-1-93) 

 

 a. If a meal is paid for by cash or a meal ticket is sold to the student, tax is computed 

on the total sales price of the meal. If meals are sold as part of a room and board fee, the amount 

paid for board must be separated from the amount paid for the room. Tax is calculated and 
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collected on that part of the total fee allocated to the purchase of meals. (7-1-93) 

 

 b. Sales of meals by public or private schools under the Federal School Lunch 

Program are exempted by Section 63-3622J, Idaho Code. (7-1-93) 

 

 05. Fraternities, Sororities, and Cooperative Living Group. Fraternities and 

sororities generally purchase and prepare food for their own consumption. The food is prepared 

and served in a cooperative manner by members of the fraternity or by employees hired by the 

group for this purpose. Purchases made by the fraternity or sorority are for consumptive use and 

subject to sales tax. There is no sale of meals to fraternity or sorority members and no sales tax 

imposed on any allocated charge for them whether stated separately or included as part of a lump 

sum charge for board and room. (7-1-93) 

 

 a. If a concessionaire is retained by the fraternity or sorority to furnish meals, the 

concessionaire is a retailer engaged in the business of selling meals; food purchases are for resale 

and meals supplied by the concessionaire to members of the fraternity or sorority are subject to 

sales tax.   (7-1-93) 

 

 b. If the fraternity or sorority regularly furnishes meals for a consideration to 

nonmembers, these meals become subject to tax and the fraternity or sorority must obtain an 

Idaho seller’s permit.  (7-1-93) 

 

 c. Cooperative living groups are normally managed in much the same manner as 

fraternities and sororities. Food is purchased and meals are prepared and served by members of 

the group or their employees. The same conditions outlined above for fraternities and sororities 

apply to cooperative living groups. (4-11-06) 

 

 06. Boarding Houses. Sales of meals furnished by boarding houses are subject to tax, 

when they are charged separately. This applies whether or not the meals are served exclusively to 

regular boarders. Where no separate charge or specific amount is paid for meals furnished, but is 

included in the regular board and room charges, the boarding house or other place is not 

considered to be selling meals, but is the consumer of the items used in preparing such meals. 

    (7-1-93) 

 

 07. Honor System Snack Sales. Honor system snack sales are those items of 

individually sized prepackaged snack foods, such as candy, gum, chips, cookies or crackers, 

which customers may purchase by depositing the purchase price into a collection receptacle. 

Displays containing these snacks are generally placed in work or office areas and are unattended. 

Customers are on their honor to pay the posted price for the article removed from the display. 

Purchases from these snack displays are subject to sales tax. (7-1-93) 

 

 a. Sales tax applies to the total sales. The posted price must include a statement that 

sales tax is included.  (4-2-08) 

 

 b. The formula for computing the taxable amount is: TS/ (100% + TR) where TS is 
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total sales and TR is the tax rate. (4-2-08) 

 

 08. Church Organizations. Special rules apply to religious organizations. See Rule 

086 of these rules.  (4-11-06) 

 

 09. Senior Citizens. Meals sold under programs that provide nutritional meals for the 

aging under Title III-C of the Older Americans Act, Public Law 93-29, are exempted from the 

sales tax by Section 63-3622J, Idaho Code. Organizations selling such meals must obtain an 

Idaho seller’s permit and collect sales tax when selling meals to purchasers who are not senior 

citizens.   (7-1-93) 

 

 10. Food or Beverage Tastings. If a participant must pay to participate in a food or 

beverage tasting, the charge to participate in the tasting is subject to sales tax. The provider of 

the samples does not owe a sales or use tax on its purchase or use of the product. (3-20-14) 

 

 11. Nontaxable Purchases by Establishments Selling Meals or Beverages. Persons 

who serve food, meals, or drinks for a consideration may purchase tangible personal property 

without paying tax if the property is for resale to their customers, is included in the fee charged 

to the customer, and is directly consumed by the customer in such a way that it cannot be reused. 

A resale certificate must be provided to the vendor when the establishment purchases such items 

for resale. See Rule 128 of these rules. Examples of items which are purchased for resale and 

directly consumed by customers include: (3-15-02) 

 

 a. Disposable containers, such as milkshake containers, paper or styrofoam cups and 

plates, to-go containers and sacks, pizza cartons, and chicken buckets. (7-1-93) 

 

 b. Disposable supplies included in the price of the meal or drink, such as drinking 

straws, stir sticks, paper napkins, paper placemats, and toothpicks. (7-1-93) 

 

 c. Candies, popcorn, drinks, or food, when included in the consideration paid for 

other food, meals, or drinks. (7-1-93) 

 

 12. Taxable Purchases by Establishments Selling Meals or Beverages. Tangible 

personal property which is not included in the fee charged to the customer and not directly 

consumed by the customer is subject to the tax when purchased by the restaurant, bar, food 

server, or similar establishment. Tangible personal property which is not directly consumed by 

the customer includes property that is nondisposable in nature or property that is depreciated in 

the books and records of the restaurant, bar, or similar establishment. Examples of taxable 

purchases include:  (7-1-93) 

 

 a. Waxed paper, stretch wrap, foils, paper towels, garbage can liners, or other paper 

products consumed by the retailer, as well as linens, silverware, glassware, tablecloths, towels, 

and nondisposable napkins, furniture, fixtures, cookware, and menus. (7-1-93) 

 

 b. Any tangible personal property available to the general public, such as restroom 
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supplies and matches.  (7-1-93) 

 

 c. Complimentary candies, popcorn, drinks, or food, when patrons are not required 

to purchase other food, meals, or drinks in order to receive the complimentary goods. (7-1-93) 

 

 13. Free Giveaways to Employees. It is common practice for a retailer to give away 

prepared food and beverage, including full meals, to its employees free of charge. Giveaways of 

this nature normally trigger a use tax liability for the retailer calculated on the value of the items 

given away. However, if the retailer is in the business of selling prepared food and beverage, 

giveaways of prepared food and beverage to its employees are not taxable. Retailers that would 

qualify include restaurants and grocery stores with a deli or similar section that sells prepared 

food.    (        ) 

 

 a. For purposes of this subsection, prepared food means food intended for human 

consumption that:  (        ) 

 

 i. Is heated when given away; or (        ) 

 

 ii. Consists of two or more ingredients combined by the retailer and given away as a 

single item; or   (        ) 

 

 iii. Is customarily served with utensils. (        ) 

 

 b. For purposes of this subsection, prepared beverage means any beverage intended 

for human consumption. (        ) 
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072. APPLICATION AND PAYMENT OF USE TAX (RULE 072). 

 

 01. Imposition of Use Tax. Use tax is imposed upon the privilege of using, storing, 

or otherwise consuming tangible personal property within Idaho. The tax is imposed on the value 

of the tangible personal property. A recent sales price is presumptive evidence of the value. In 

the absence of a recent sales price, the value of the property subject to the use tax will be the fair 

market value at the time of first use in Idaho. Special rules apply to transient equipment which is 

present in Idaho ninety (90) days or less in any consecutive twelve (12) months. See Section 63-

3621A, Idaho Code.  (7-1-93) 

 

 02. Use. Use is the exercise of right or power over tangible personal property incident 

to either ownership of the property or the performance of a contract. The term “use” does not 

include use of tangible personal property incident to the performance of a contract if the owner 

of the tangible personal property is a business primarily engaged in producing tangible personal 

property for resale and the property is exempt under Section 63-3622D, Idaho Code. See Rules 

012, 077, and 079 of these rules. (3-15-02) 

 

 03. Storage. Storage is any keeping or retention of tangible personal property in this 

state, except as inventory for the purpose of sale in the regular course of business or for 

subsequent use solely outside Idaho. (7-1-93) 

 

 04. Specifically Excluded from the Definition of Both Use and Storage Are: 

    (7-1-93) 

 

 a. Retention or use of property for subsequent transportation outside the state; or 

    (7-1-93) 

 

 b. Processing, fabricating, repairing, or manufacturing property for subsequent 

transportation and use or resale solely outside the state. (7-1-93) 

 

 05. Receipt Showing Sales Tax Paid. If the property is purchased from an Idaho 

retailer and Idaho sales tax is charged by and remitted to the retailer, then no use tax will apply to 

the property. A purchase order issued by the purchaser advising the retailer to charge or include 

the Idaho sales tax is not sufficient evidence that the tax has been paid. The retailer’s receipt 

provided to the purchaser must display separate statement of the tax to relieve the purchaser of 

the use tax requirements. (6-23-94) 

 

 06. Out-of-State Purchases. If the property is purchased outside the state or from a 

retailer not subject to the Commission’s jurisdiction and is subsequently used, stored, or 

otherwise consumed in this state, then a use tax will apply. The purchaser must report and remit 

the use tax directly to the state by filing a use tax return on the forms prescribed by the 

Commission.   (6-23-94) 

 

 07. Taxes Paid to Another State. The taxpayer may offset from the use taxes 

payable to Idaho any amount of general sales or use taxes paid to another state on the purchase or 
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use of the same property if paid by the same taxpayer. A credit may not be claimed for taxes 

erroneously paid to another state if no taxable sale or use under the laws of that state occurred. In 

determining whether a tax is due in the state where paid, the Commission will be bound by the 

laws, rules, and administrative rulings of the state to which tax is paid. (7-1-93) 

 

 a. If the amount of tax levied by the state to which it is paid is less than the amount 

of the Idaho tax due, then the balance must be paid as Idaho tax. (6-23-94) 

 

 b. If the amount of tax levied by the state to which it is paid is equal to or greater 

than the Idaho tax, then there will be no taxes due to Idaho in regard to the same transaction or 

subsequent use of the property. (6-23-94) 

 

 c. If the taxes paid to the other state are greater than the Idaho tax, the amount of 

offset available is limited to the amount of Idaho tax due on the same transaction or use of the 

property.   (6-23-94) 

 

 08. Use Undeterminable at Time of Purchase. In some cases a purchaser may be 

unable to determine at the time of purchase whether or not property purchased by him will be 

used for a taxable or nontaxable purpose. For example, a purchaser engaged in both a retailing 

and contracting business may not know whether an item will be sold at retail or withdrawn from 

inventory and used in the course of performing a contract to improve real property. In these 

circumstances the purchaser may purchase the goods without paying tax if he presents the 

documentation required by Rule 128 of these rules. The purchaser must maintain adequate 

accounting control to insure that use tax is properly accrued on all property subject to tax. 

    (3-15-02) 

 

 09. Removal from This State. If property is held in this state solely for the purpose 

of subsequent transport and use outside Idaho or is to be processed, fabricated, attached to, or 

incorporated into property that is to be transported outside and used or sold outside the state, a 

use tax will not apply.  (7-1-93) 

 

 10. Tangible Personal Property Removed From Inventory. A retailer or 

wholesaler may purchase tangible personal property for resale without paying sales tax. The 

tangible personal property then becomes part of inventory. The retailer or wholesaler may use 

inventory in displaying or demonstrating the inventory for purposes of selling the inventory in 

the normal course of business. If the retailer or wholesaler uses inventory for any purpose 

besides display or demonstration in the normal course of selling that inventory, the retailer or 

wholesaler owes use tax. If inventory is consumed during such display or demonstration, the 

retailer or wholesaler owes use tax. The retailer or wholesaler must calculate the use tax on the 

value of the tangible personal property. Use tax does not apply to any use or consumption of 

tangible personal property where such use is specifically exempted from use tax by Idaho Code. 

(4-4-13) 

 

 a. Inventory held for resale becomes subject to use tax at the time the retailer or 

wholesaler removes the tangible personal property from inventory. If a retailer or wholesaler 
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removes tangible personal property from inventory and then performs additional manufacturing 

or processing labor, the retailer or wholesaler should calculate use tax on the acquisition cost 

before the additional labor. However, if a retailer or wholesaler removes tangible personal 

property after performing additional manufacturing or processing labor, the retailer or wholesaler 

must calculate use tax on the total inventoried cost including the additional labor. (4-4-13) 

 

 b. Special rules apply to retailers giving away prepared food and beverage to their 

employees. See Rule 041 of these rules for more information. (        ) 

 

 bc. Example 1. A sawmill withdraws lumber from its resale inventory and uses it to 

construct a building. The lumber was not identified for this use until it was taken from inventory 

held for resale. Use tax is due on the manufactured value of the lumber taken from inventory. 

    (7-1-93) 

 

 cd. Example 2. A sawmill cuts specific trees from its own land. The sawmill then cuts 

these trees to specific dimensions and uses the beams and lumber to construct a building. The 

trees and lumber are identified for use in constructing the building from the time the trees are cut. 

Use tax is due on the stumpage value of the trees. (7-1-93) 

 

 de. Example 3. A retailer purchases shirts without paying tax for his resale inventory. 

The shirts cost the retailer ten dollars ($10) each. He withdraws ten (10) of the shirts from 

inventory and donates them to a sports team he is sponsoring. The retailer owes use tax on one 

hundred dollars ($100). (7-1-93) 

SUT Rules Meeting 8/3/2015 24




