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functional test for tax year  For tax years   and  Petitioner argued that the 

foreign deemed income/dividends and certain gains, i.e., the Internal Revenue Code (IRC) section 

965 income, subpart F income, IRC section 986(c) gain (foreign currency gain), foreign dividends 

from a specified 10% owned foreign corporation (SFC), and Global Intangible Low-Taxed Income 

(GILTI), also did not meet either the transactional test or the functional test, and are therefore 

properly reported as nonbusiness income. The Bureau acknowledged Petitioner’s protest and sent 

the matters to the Tax Commission’s Appeals Unit (Appeals) for administrative review.  

 Appeals reviewed the cases and sent Petitioner a letter explaining the options available for 

redetermining a Notice. Petitioner responded and requested an informal hearing for the cases, 

which was held on . At the conclusion of the hearing, Appeals requested Petitioner 

provide additional information to enable a review and analysis of the nonbusiness income issue. 

Petitioner provided the requested information in a timely manner. The Tax Commission, having 

reviewed the file, hereby issues its final decision.    

ISSUES 

 The issues on appeal are whether the Bureau adjusted Petitioner’s nonbusiness income 

within the statute of limitations, and if so, whether the  gain and the  dividends are 

nonbusiness income or apportionable business income for tax year  For tax years   

and  the issues are about the IRC section 965 income, subpart F income, foreign currency 

gain, foreign dividends from a SFC, and GILTI, and whether these foreign deemed 

income/dividends and gain are nonbusiness income or apportionable business income. For tax year 

 only, the other issues on appeal are whether Petitioner owes additional $20 minimum tax and 

$10 permanent building fund (PBF) tax.  
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LAW AND ANALYSIS 

Statute of limitations for tax year  

 Idaho Code section 63-3072(i) states, 

The expiration of the period of limitations as provided in this section shall be 
suspended for the time period between the issuance by the state tax commission of 
a notice under either section 63-3045 or 63-3065, Idaho Code, and the final 
resolution of any proceeding resulting from the notice.  
 
For tax year  Petitioner, at the Bureau’s request, signed three waivers extending the 

statute of limitations. The first waiver extended the statute through , the second 

waiver through , and the third waiver through . The Bureau issued 

the first Notice on , before expiration of the statute of limitations and issued three 

other Notices for tax years  through  on , , and  

 respectively. 

Upon issuance of the first Notice, the expiration of the statute of limitations was suspended 

under Idaho Code section 63-3072(i),8 therefore, the Tax Commission found that the Bureau made 

all adjustments in a timely manner.  

The Tax Commission now reviews whether the  gain and  dividends are 

nonbusiness income or apportionable business income.   

 gain and  dividends for tax year  

Business income 

Idaho Code section 63-3027(a)(1) states,  

"Business income" means income arising from transactions and activity in the 
regular course of the taxpayer's trade or business and includes income from the 
acquisition, management, or disposition of tangible and intangible property when 

 

8 Idaho Code section 63-3072(i) “The expiration of the period of limitations as provided in this section shall be 
suspended for the time period between the issuance by the state tax commission of a notice under either section 63-
3045 or 63-3065, Idaho Code, and the final resolution of any proceeding resulting from the notice.” 
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such acquisition, management, or disposition constitutes integral or necessary parts 
of the taxpayer's trade or business operations. Gains or losses and dividend and 
interest income from stock and securities of any foreign or domestic corporation 
shall be presumed to be income from intangible property, the acquisition, 
management, or disposition of which constitutes an integral part of the taxpayer's 
trade or business; such presumption may only be overcome by clear and convincing 
evidence to the contrary. 
 
Idaho Code section 63-3027(a)(l) provides two separate definitions for “business income”. 

The first definition is the transactional test, and the second definition is the functional test. The 

Tax Commission must review whether the  gain and the  dividends qualify as 

“business income” as defined in Idaho Code section 63-3027(a)(1) under either (1) the 

transactional test or (2) the functional test. 

Transactional test 

The transactional test provides that business income is "income arising from transactions 

and activity in the regular course of the taxpayer's trade or business."9 However, Idaho Income 

Tax Administrative Rule IDAPA 35.01.01.332.03., states in part that the transaction or activity 

"need not be one that frequently occurs in the trade or business." It is reasonable to conclude that 

transactions are made "in the regular course of a trade or business" where they "are customary in 

the kind of trade or business being conducted or are within the scope of what that kind of trade or 

business does."10 In addition, "Income may be business income even though the actual transaction 

or activity that gives rise to the income does not occur in Idaho."11 In the Noell case,12 the district 

court examined two cases, one in Illinois and the other in Indiana, in reaching its decision wherein 

the respective appellate courts concluded that the gain arising from a holding company's sale of a 

 

9 Idaho Code section 63-3027(a)(1). 
10 IDAPA 35.01.01.332.03. 
11 IDAPA 35.01.01.332.02. 
12 Noell Industries, Inc. v. Idaho State Tax Commission, 167 Idaho 367, 470 P3d 1176 (2020). 
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ownership interest in  and  is not for operational purposes, but for investment 

purposes.  

Unitary business test 

Idaho Code section 63-3027(t) states in part,  

…the income of two (2) or more corporations, wherever incorporated, the voting 
stock of which is more than fifty percent (50%) owned directly or indirectly by a 
common owner or owners, when necessary to accurately reflect income, shall be… 
apportioned as if the group of corporations were a single corporation, in which 
event:  

 
(1) The Idaho taxable income of any corporation subject to taxation in this state 
shall be determined by use of a combined report which includes the income, 
determined under paragraph (2) of this subsection, of all corporations which are 
members of a unitary business, … apportioned using apportionment factors for 
all corporations included in the combined report and methods set out in this 
section. The use of a combined report does not disregard the separate corporate 
identities of the members of the unitary group. Each corporation which is 
transacting business in this state is responsible for its apportioned share of the 
combined business income…, minus its net operating loss carryover or 
carryback. (emphasis added) 

 
IDAPA 35.01.01.340 through 344, outlines the principles for determining the existence of 

a unitary group. IDAPA 35.01.01.340 explains the concept of a unitary business as a “single 

economic enterprise that is made up either of separate parts of a single business entity or of a 

commonly controlled group of business entities that are sufficiently interdependent, integrated and 

interrelated through their activities…” and IDAPA 35.01.01.341.02., further explains, 

A unitary business is characterized by significant flows of value evidenced by 
factors such as those described in Mobil Oil Corp. v. Vermont, 445 U.S. 425 (1980): 
functional integration, centralization of management, and economies of scale. 
These factors provide evidence of whether the business activities operate as an 
integrated whole or exhibit substantial mutual interdependence. Facts suggesting 
the presence of the factors mentioned above should be analyzed in combination for 
their cumulative effect and not in isolation. A particular business operation may be 
suggestive of one (1) or more of the factors mentioned above. (emphasis added) 
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agreements, and there was no significant flow of values by factors such as functional integration, 

centralization of management, and economies of scale. Therefore, the Tax Commission 

determined that the parent and Petitioner did not have a unitary relationship with  and 

   

 After applying the two requirements under the functional test, the Tax Commission 

determines the parent’s ownership of the  and  shares was not an integral part of 

the parent’s or Petitioner’s business, and the sale of the  shares was not in the regular 

course of the parent’s or Petitioner’s business. The parent and Petitioner were not in the same line 

of business as  or  nor did they have control over  or  As for the 

 dividends, the Tax Commission determined they were due to the parent’s minority ownership 

interest in  for investment purposes.  

The Tax Commission modifies the  Notice to accept Petitioner’s nonbusiness 

income treatment on the  gain and the  dividends.  

The Tax Commission now reviews the IRC section 965 income, subpart F income, foreign 

currency gain, foreign dividends from a SFC, and GILTI, and whether these foreign deemed 

income/dividends and gain are nonbusiness income or apportionable business income for tax years 

  and  
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IRC section 965 income,26 subpart F income,27 foreign dividends from a specified 10% owned 
foreign corporation,28 and global intangible low taxed income (GILTI)29   
 

To help determine whether it’s business or nonbusiness income, upon the Tax 

Commission’s request, Petitioner provided details of their IRC section 965 income, subpart F 

income, foreign dividends from SFCs, and GILTI, i.e., foreign deemed income/dividends. The Tax 

Commission reviewed this information and found that the parent received these foreign deemed 

income/dividends from  because of its ownership interest in  As previously determined, 

the parent’s ownership interest in  was for investment purposes and the parent and Petitioner 

did not have a unitary relationship with  Therefore, the Tax Commission finds that these 

foreign deemed income/dividends are also nonbusiness income and therefore modifies the Notice 

to accept Petitioner’s nonbusiness income treatment for them.    

 

26 IRC section 965 income for tax year  In 2017, the Tax Cuts and Jobs Act (TCJA) amended IRC section 965 
to facilitate the repatriation of foreign earning accumulated by U.S. shareholder in specified corporations (SFCs), 
which required U.S. shareholders to include in their gross income, the accumulated post-1986 deterred foreign income 
of their deferred foreign income corporations for the last taxable income beginning before January 1, 2018. This 
inclusion is treated as subpart F income, which is subject to U.S. income taxation. IDAPA 35.01.01.017., states in 
part, “…Idaho taxpayers must include the Section 965, Internal Revenue Code, increase in their subpart F income 
(Section 965(a) reduced by Section 965(c), Internal Revenue Code), when computing their Idaho taxable income 
regardless of how such income is reported to the Internal Revenue Service on the federal income tax form.” 
27 Subpart F income for tax years   and  Idaho Code section 63-3027C(e)(1), states, “Amounts included 
in income by reference to subpart F of part III of subchapter N of chapter 1 of the Internal Revenue Code shall 
constitute dividends from payors outside the fifty (50) states and District of Columbia.” 
28 Foreign dividends from a specified 10% owned foreign corporation (SFC) for tax year  TCJA of 2018 
introduced changes to IRC section 245A. Under IRC section 245A, a domestic corporation that owns at least 10% of 
the stock (by vote and value) of a foreign corporation is entitled to a dividend received deduction for the foreign-
source portion of dividends received from that foreign corporation for federal purposes. For Idaho purposes, Idaho 
Code section 63-3022 and its subsections do not require a taxpayer to add back this federal deduction defined under 
IRC section 245A and therefore the foreign dividends from SFCs are fully deductible for Idaho purposes regardless 
of the taxpayer’s filing method.   
29 GILTI for tax year  TCJA of 2018 introduced the concept of GILTI under IRC section 951A. GILTI is a U.S. 
minimum tax on certain earnings of Controlled Foreign Corporations (CFCs) that exceed a 10% return on the CFC’s 
tangible property, excluding land. Under the TCJA, U.S. shareholders of CFCs are required to include GILTI in their 
gross income, like subpart F income. Corporate U.S. shareholders must include GILTI in their gross income on a 
current basis, like subpart F income, but corporate U.S. shareholders can claim a deduction under IRC section 250. 
Specifically, the deduction is 50% of GILTI inclusion amount for tax years 2018 through 2025, and 37.5% thereafter. 
IDAPA 35.01.01.645.01.b., states, “As provided in Section 63-3027C(e)(1), Idaho Code, amounts included in income 
under sections 951 and 951A of the Internal Revenue Code are treated as dividends from payors outside the fifty (50) 
states and District of Columbia.” Idaho Code section 63-3022 and its subsections do not require a taxpayer to add 
back the IRC section 250 deduction. 
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IRC section 986(c) gain30 

 IRC section 986(c) requires U.S. shareholders of Controlled Foreign Corporations 

(CFCs)31 to recognize foreign currency gain or loss with respect to distributions of previously 

taxed earnings and profits. When there is a distribution, U.S. shareholders of CFCs recognize 

foreign currency gain or loss due to fluctuation in exchange rates between the time of the deemed 

inclusion and the actual distribution under IRC section 986(c). 

In the present case, the parent recognized an IRC section 986(c) gain because of the 

parent’s ownership interest in  As previously determined, the parent’s ownership interest in 

 is for investment purposes and the parent and Petitioner did not have a unitary relationship 

with  Therefore, the Tax Commission finds that the IRC section 986(c) gain is also 

nonbusiness income and modifies the Notice to accept Petitioner’s nonbusiness income treatment. 

$20 minimum tax for tax year 2020 

 Idaho Code section 63-3025 states in part, 

(1) … a tax is hereby imposed on the Idaho taxable income of a corporation, other 
than an S corporation, which transacts or is authorized to transact business in 
this state or which has income attributable to this state. 

 
(3) The tax imposed by subsection (1) or (2)32 of this section shall not be less than 

twenty dollars ($20.00) …  

 

30 IRC section 986(c) gain for tax year  IRC section 986(c) Previously taxed earnings and profits, (1) In general. 
Foreign currency gain or loss with respect to distributions of previously taxed earnings and profits (as described in 
section 959 or 1293(c)) attributable to movements in exchange rates between the times of deemed and actual 
distribution shall be recognized and treated as ordinary income or loss from the same source as the associated income 
inclusion.  
31 A controlled foreign corporation (CFC) is a foreign company directly or indirectly controlled by U.S. shareholders. 
For U.S. income tax purposes, a foreign corporation is “controlled” if U.S. shareholders own more than 50% of its 
outstanding voting stock.    
32 Idaho Code section 63-3025(2) provides a tax rate for an S-corporation. Since the parent and Petitioner are not S-
corps, this subsection is not relevant to this case.  












